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U.S. Customs Service 


Treasury Decision 


19 CFR Part 101 
(T.D. 86-68) 


Change in the Customs Field Organization; Pascagoula, MS 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
extending the geographical limits of the port of entry of Pasca- 
goula, Mississippi. The change extends the existing port limits to 
include all of Jackson County, Mississippi. These extended port 
limits coincide with the jurisdiction of the Jackson County Port 
Authority, and encompass areas undergoing industrial develop- 
ment and growth, thereby allowing them access to Customs serv- 
ices. Moreover, they will enable Customs to provide better service 
to carriers, importers and the public. 


EFFECTIVE DATE: April 21, 1986. 


FOR FURTHER INFORMATION CONTACT: Bernie Harris, Office 
of Inspection and Control, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, DC 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, Customs is amending § 101.3, 
Customs Regulations (19 CFR 101.3), by extending the geographical 
limits of the port of entry of Pascagoula, Mississippi. 

Prior to this amendment, T.D. 56333, published in the Federal 
Register on January 12, 1965 (30 FR 344), extended the geographi- 
cal limits of Pascagoula, Mississippi, to include the corporate limits 
of Pascagoula, and that area lying eastward of the city limits to 88° 
28 minutes west longitude, and south of 30° 23 minutes north lati- 
tude to the existing shoreline. 
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The amendment extends the existing port limits to include all of 
Jackson County, Mississippi. These extended port limits coincide 
with the jurisdiction of the Jackson County Port Authority, and en- 
compass area undergoing industrial development and growth, 
thereby allowing them access to Customs services. The list of Cus- 
toms regions, districts, and ports of entry in § 101.3(b), Customs 
Regulations, is being amended accordingly. 

The change set forth in this document was set forth in a notice 
published in the Federal Register on October 8, 1985 (50 FR 40982), 
and although public comments were invited, none were received. 
Accordingly, after further review of the matter, Customs has deter- 
mined to make the change as proposed. 


CHANGE IN THE CuSsTOMS SERVICE FIELD ORGANIZATION 


Under the authority vested in the President by §1 of the Act of 
August 1, 1914, 38 Stat. 623, as amended (19 U.S.C. 2), and delegat- 
ed to the Secretary of the Treasury by Executive Order No. 10289, 
September 17, 1951 (8 CFR 1949-1953 Comp. Ch. II), and pursuant 
to authority provided by Treasury Department Order No. 101-5 (47 
FR 2449), the existing geographical limits of the port of Pascagoula, 
Mississippi, are extended to include all of Jackson County, Missis- 
sippi. Accordingly, the limits of the port of Pascagoula, Mississippi, 
include all of Jackson County, Mississippi. 


List oF SuBJECTS IN 19 CFR Part 101 


Customs duties and inspection, Imports, Organization. 
AMENDMENT TO THE REGULATIONS 


PART 101—GENERAL PROVISIONS 


1. The authority citation for Part 101, Customs Regulations (19 
CFR Part 101), continues to read as follows: 


AutuHority: 5 U.S.C. 301, 19 U.S.C. 1, 66, 1202 (Gen. Hdnote 11), 
1624, Reorganization Plan 1 of 1965; 3 CFR Part 1965 Supp. 


2. To reflect the change, the list of Customs regions, districts, and 
ports of entry in § 101.3, Customs Regulations (19 CFR 101.3), is 
amended by removing “T.D. 56333” under the column headed 
“Ports of entry” after the phrase “Pascagoula, Miss., including ter- 
ritory described in” and inserting, in its place, “T.D. 86-68’, in the 
Mobile, Alabama, Customs district in the South Central Region. 


EXECUTIVE ORDER 12291 


Because the amendment relates to the organization of the Cus- 
toms Service, pursuant to § 1(a)(3) of E.O. 12291, it is not subject to 
the Executive Order. 





U.S. CUSTOMS SERVICE 


REGULATORY FLExIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this amendment. Customs routinely estab- 
lishes, expands, and consolidates Customs ports of entry through- 
out the U.S. to accommodate the volume of Customs-related activi- 
ty in various parts of the country. Although this change may have 
a limited effect upon some small entities in the Pascagoula, Missis- 
sippi area, it is not expected to be significant because the extension 
of the limits of Customs ports of entry in other locations has not 
had a significant economic impact upon a substantial number of 
small entities to the extent contemplated by the Regulatory Flexi- 
bility Act. Accordingly, it is certified under the provisons of § 3 of 
the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the amendment 
will not have a significant economic impact on a substantial 
number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U'S. 
Customs Service Headquarters. However, personnel from other 
Customs offices participated in its development. 


WILLIAM VON RaAaB, 
Commissioner of Customs. 
Approved: March 5, 1986. 
Francis A. KEATING II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 21, 1986 (51 FR 9780)] 
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Decisions of the United States 


Court of International Trade 


(Slip Op. 86-24) 


STAVELEY MACHINE TOOLs, INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 82-10-01384 
Before DiCar1o, Judge. 


Plaintiff challenges the denial of a request for reliquidation to correct clerical 
error under section 520(c) of the Tariff Act of 1930, as amended, 19 U.S.C. § 1520(c) 
(1982), and moves for summary judgment. Defendant opposes plaintiff's motion and 
moves to dismiss for lack of jurisdiction on the ground that the protest was not 
timely. 

Held: Plaintiff failed to file a protest within ninety days after the United States 
Customs Service (Customs) denied a request made by plaintiff's broker under section 
520(c). Customs denial of plaintiff's subsequent request for the same relief was not 
protestable. 

[Defendant’s motion to dismiss is granted.] 


(Decided March 12, 1986) 


Sullivan & Lynch, P.C. (Herbert J. Lynch) for plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, Department of Justice 
(Judith M. Barzilay) for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: This action is before the Court on plaintiff's 
motion for summary judgment and defendant’s cross-motion to dis- 
miss for lack of jurisdiction. The Court holds that plaintiff's protest 
was not timely filed, denying the Court jurisdiction in this action. 
Defendant’s motion is granted. 

Merchandise manufactured in England and invoiced as a “hori- 
zontal boring machine” was imported by plaintiff, Staveley Ma- 
chine Tools, Inc. (Staveley) in August, 1979.1 According to Staveley, 
the machine was originally exported from England for temporary 
exhibition in Vera Cruz, Mexico. It was then sent to the United 
States for temporary exhibition in Dallas, Texas. 

1 The facts in ths opinion reflect those set forth in the complaint. For purposes of deciding the motion, the 


Court assumes that plaintiff's allegations are true. Plaintiff and its London affiliate, the Kearns-Richards Divi- 
sion of Staveley Machine Tools, Ltd., are both referred to as “Staveley” throughout this opinion. 
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The machine entered under a consumption entry bond and duties 
of $18,859.56 were paid. No attempt was made to enter the ma- 
chine under a temporary import bond, which, if applicable, would 
have permitted duty free entry.2 The machine, which had a list 
value of 124,377 pounds sterling, was erroneously entered at a de- 
clared value of 143,626 pounds sterling. The United States Customs 
Service (Customs) was not informed that the machine arrived at 
the port of Houston in damaged condition and that marine survey- 
ors estimated its value at only 55,352 pounds sterling. On October 
12, 1979 duties were liquidated in the amount paid on entry. The 
machine could not be exhibited due to its damaged condition and 
was returned to England on or about October 15, 1979. 

On July 15, 1980, Staveley’s customs broker requested reliquida- 
tion and a refund of duties based on clerical error, pursuant to sec- 
tion 520(c) of the Tariff Act of 1930, as amended, 19 U.S.C. § 1520(c) 
(1976 & Supp. IV 1980). The broker said duties should not have 
been paid since the machine was entitled to enter under a tempo- 
rary import bond, and alternatively that the duties paid were too 
high since the machine was damaged and overvalued. 

On July 18, 1980, Customs denied the request for reliquidation 
under section 520(c) stating (1) the request was not timely for the 
purposes of the voluntary reliquidation provisions of 19 U.S.C. 
§ 1501, and (2) the request did not present a clerical error correcta- 
ble under section 520(c)(1). No protest was filed within ninety days 
although Customs informed the broker that a protest contesting its 
decision must be filed within that time.* 

On August 22, 1980 the broker again wrote Customs requesting a 
refund of duties. This request was denied by telephone on Septem- 
ber 5, 1980. 

On September 22, 1980 Staveley’s London office wrote Customs 
requesting a refund of duties on grounds substantially similar to 
those raised by Staveley’s broker on July 15, 1980. On December 3, 
1980, Customs refused to grant the requested relief, noting that 
similar request by Staveley’s broker previously had been denied. 


? Plaintiff contends that the machine was entitled to enter free of duty under a temporary import bond under 
item 864.20 or 864.30 of the Tariff Schedules of the United States. 

3 Section 520(c) states in pertinent part: 

Notwithstanding a valid protest was not filed, the appropriate customs officer may, in accordance with 
regulations prescribed by the Secretary, reliquidate an entry to correct— 

(1) a clerical error, mistake of fact, or other inadvertence not amounting to an error in the construc- 
tion of a law, adverse to the importer and manifest from the record or established by documentary evi- 
dence, in any entry, liquidation, or other customs transaction, when the error, iatghet or inadvertence 
is brought to the attention of the appropriate customs officer within one year after the date of liquida- 
tion or exaction; * * *. 

* Section 514(a) of the Tariff Act of 1930, as amended, 19 U.S.C. § 1514(a) (1976 & Supp. IV 1980) states in part: 
decisions of the appropriate customs officer, including the legality of all orders and findings entering into 
the same, as to— 

(7) the retusal to reliquidate an entry under section 1520(c) of this title, shall be final and conclusive 
upon all persons * * * unless a protest is filed in accordance with this section * * * 

Section 1514(cX2) states in part: 

A protest of a decision, order, or finding described in subsection (a) of this section shall be filed with 
such customs officer within ninety days after but not before— 

(A) notice of liquidation or reliquidation, or 

(B) in a where subparagraph (A) is inapplicable, the date of the decision as to which pro- 
test is made. 
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On March 2, 1981, Staveley filed a protest contesting the denial of 
the September 22, 1980 request, and Customs denied the protest as 
untimely on April 29, 1982. 

Staveley contends that the protest is timely since it was filed 
within ninety days after December 3, 1980, the date on which Cus- 
toms refused to grant the relief requested by Staveley. It argues (1) 
that the period for filing a protest did not elapse ninety days after 
the denial of its broker’s request of July 15, 1980 because the 
broker did not have authority to file a petition for reliquidation 
pursuant to section 520(c); (2) Staveley’s request contained new 
grounds for reliquidation; and (3) whether or not its broker had au- 
thority, the request by Staveley dated September 22, 1980 is timely 
since it was filed within one year after liquidation. 

The first issue is whether Staveley’s broker had authority to file 
a request for reliquidation and refund of duties under section 520(c) 
on behalf of Staveley. 

Staveley executed a “Corporation Power of Attorney,” Customs 
Form 5293, on July 14, 1969, giving its broker broad authority to 
transact all customs business on its behalf, “except making, signing 
and filing of protest.’”’> Staveley acknowledges that the power of at- 
torney was neither revoked nor limited prior to July 15, 1980, but 
argues that a request for reliquidation under section 520(c) is simi- 
lar to a protest and therefore the broker’s actions were not author- 
ized. Since the July 15, 1980 request was not authorized, Staveley 
contends that the first protestable denial of relief under section 
520(c) did not occur until December 3, 1980. 

The Court disagrees. Protests and requests under section 520(c) 
serve different functions. See 19 U.S.C. §§ 1514(a); 1520(c). The Cus- 
toms Regulations contain special provisions applicable to the filing 
of protests by agents which are not applicable to the filing of re- 
quests under section 520(c). See 19 C.F.R. §§ 111.40, 174.3(2) (1980), 
19 C.F.R. §§ 8.19, 17.2 (1969). The exception in the power of attor- 
ney relates solely to the making, signing and filing of protests. The 
Court holds that the exception does not implicity deny the broker 
authority to request reliquidation under section 520(c). The broker 
properly exercised its authority when it made such a request on 
July 15, 1980. 

Staveley next claims that the passage of ninety days after the 
denial of its broker’s request under section 520(c) does not preclude 
its filing a protest upon the denial of its subsequent section 520(c) 
request since the latter request contained new grounds for reliqui- 


5 The power of attorney, attached as exhibit F to defendant’s brief, permits the broker: 
generally to transact at the Customhouses in said district any and all customs business, except making, 
signing, and — of protests under section 514 of the Tariff Act of 1930, in which said grantor is or 


may be concerned or interested and which may properly be transacted or performed by an agent and 

attorney, giving to said agent and attorney full power and authority to do anything whatever requisite 

and necessary to be done in the premises as fully as said grantor could do if present and acting, hereby 

ratifying anal oualieumen all that the said agent and attorney shall lawfully do by virtue of these pre- 

sents; the foregoing power of attorney to remain in full force and effect until notice of revocation in 

writing is - given to and received by the District Director of Customs of the district aforesaid. 
(emphasis omitted). 
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dation and refund of duties. At oral argument, however, Staveley 
admitted that the September 22, 1980 request differs from the July 
15, 1980 request only insofar as it is lengthier and was written by 
Staveley’s London office rather than by the broker. 

The Court holds that the length and authorship of the September 
22, 1980 letter are of no importance. Comparison of the contents of 
the two letters reveals that the requests were in substance identi- 
cal. Since the grounds alleged in the requests of Staveley and its 
broker are the same, the Court need not decide whether an import- 
er may protest a denial of a request under section 520(c) after the 
expiration of the time available for the protest of a denial of a 
520(c) request premised on separate grounds. 

The final issue is whether, within one year after liquidation but 
more than ninety days after denial of an authorized request under 
section 520(c), an importer may protest the denial of a later request 
under section 520(c) containing the same grounds for relief as the 
first request. The Court holds that it may not. Section 514 express- 
ly provides that a refusal to reliquidate under section 520(c) be- 
comes final and conclusive unless a protest is filed within ninety 
days. See 19 U.S.C. §1514(a)-(c); supra note 4. Since Staveley failed 
to file a protest within ninety days after July 18, 1980, Customs re- 
fusal to grant relief under section 520(c) became unassailable. Cf. 
Hambro Automotive Corp. v. United States, 81 Cust. Ct. 29, 30, 458 
F.Supp. 1220, 1221, C.D. 4761 (1978), aff'd, 66 CCPA 113, C.A.D. 
1231, 603 F.2d 850 (1979). Customs denial of Staveley’s September 
22, 1980 request for reliquidation and refund was not protestable. 
See James Loudon & Co. v. United States, 79 Cust. Ct. 149, 158-61, 
C.D. 4727 (1977). Since the protest was not filed in accordance with 
section 514, the Court does not have jurisdiction under 28 U.S.C. 
§ 1581(a) to consider its denial by Customs. See Computime Inc. v. 
United States, 8 CIT 259, 601 F.Supp. 1029 (1984), aff'd. 772 F.2d 
874 (Fed. Cir. 1985). 

Defendant’s motion to dismiss for lack of subject matter jurisdic- 
tion is granted. So ordered. 





U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 86-25) 


THE West BEND Co., Div. or Dart INDUSTRIES, PLAINTIFF U. 
UNITED STATES, DEFENDANT 


Court No. 80-10-01774 
Before Watson, Judge. 
MEMORANDUM AND ORDER 
[Motion for summary judgment granted] 
(Decided March 12, 1986) 
Barnes, Richardson & Colburn (Andrew P. Vance and Michael A. Johnson) for 
plaintiff. 


Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, International 
Trade Field Office (Barbara M. Epstein, Attorney) for defendant. 


Watson, Judge: This matter is before the court on defendant’s 
motion for summary judgment. This follows a determination by 
the President, pursuant to the court’s remand in Slip Op. 84-85 
(July 13, 1984) that, in terms of 19 U.S.C. § 2464(d)(1), (1975), hot air 
popcorn poppers are directly competitive with hot oil popcorn pop- 
pers produced in the United States on January 3, 1975 (50 Fed. 


Reg. 47198-9, November 14, 1985.) 

By the terms of the limitations on the preferential treatment 
available under the Generalized System of Preferences (19 U.S.C. 
§ 2464(c\1\(B) this determination made plaintiff's popcorn poppers 
ineligible for a waiver of the 50% competitive need limit and justi- 
fied the loss of duty-free treatment which led to this action. 

Plaintiff has cross-moved for the filing of the administrative 
record of the remand determination in the hope of demonstrating 
that there were further procedural irregularities. However, the 
court is not persuaded that any further judicial inquiry is justified 
in this matter. 

The President has made the determination called for by the 
court. That determination now conclusively supports the govern- 
ment’s classification and the assessment of duties on this merchan- 
dise. It is therefore 

ORDERED, ADJUDGED AND DECREED that the plaintiffs motion for 
the filing of the administrative record is denied and it is further 

ORDERED that the government’s motion for summary judgment is 
granted; and it is hereby 

ORDERED, ADJUDGED AND DECREED that the government’s classifi- 
cation of this merchandise and assessment of duties under Item 
684.20, TSUS is affirmed and the action is dismissed. 
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ERRATA 
(Slip Op. 86-5) 
NEC Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 


The above-noted slip opinion was originally published in 
Customs BULLETIN, Vol. 20, No. 6, dated February 12, 
1986, starting on page 33. Delete second paragraph in its 
entirety (page 33, line 7 through page 34, line 14. Replace 
with the following: 

“The Court initially notes that on December 4, 1985, 
prior to the filing of this motion, plaintiff filed a notice of 
appeal to the Federal Circuit of the November 19, 1985 
judgment. Under Rule 4(a)(4) of the Federal Rules of Ap- 
pellate Procedure as amended in 1979, the timely filing of 
a motion for new trial or to alter or amend the judgment 
pursuant to Rule 59 of the Federal Rules of Civil Proce- 
dure nullifies a previously filed notice of appeal, and the 
time for appeal runs from the district court’s disposition of 


the motion. See Advisory Committee Note to 1979 Amend- 
ment to Fed. R. App. P. 4(a)(4); Griggs v. Provident Con- 
sumer Discount Co., 459 U.S. 56, 59-61 (1982). Since Rule 
59 of this court is patterned after Rule 59 of the Federal 
Rules of Civil Procedure, the court concludes that it has 
jurisdiction to dispose of the instant motion, the filing of 
which nullified the previously filed notice of appeal.” 
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